
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/GA/156/98/JM 

In the complaint between: 

 

Whelan & Others Complainant 
 

and  

 

Babcock Africa Pension Fund First Respondent 
The Registrar of Pension Funds Second Respondent 
  
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint in terms of section 30A(3) of the Pension Funds Act 24 of 1956 

(“the Act”) by former members of the respondent who have transferred to other 

funds. 

 

2. The complaint relates to the refusal by the board of the Babcock Africa Pension Fund 

(“the fund”) to enhance the complainants’ transfer values or to include them in its 

decision to distribute the surplus of the fund.  The complainants are forty individuals 

listed in an annexure to the complaint who were previously employed by Babcock 

Africa Contracting (Pty) Ltd (“Babcock”).  They seek an order compelling the board 

of the fund to transfer a portion of the actuarial surplus of the fund as at 31 

December 1997 to the pension funds of which they are now members. The fund is a 

defined benefit fund registered in terms of the Act. 

 

3. The original complaint was lodged during the course of May 1998 on behalf of the 

individual complainants by their new employer Metsep SA (Pty) Ltd (“Metsep”).  The 

fund filed its response to the complaint on 27 August 1998.  In its response the fund 



 Page 2 
 

contended, amongst other things, that this office lacked jurisdiction to make the order 

sought by the complainants, in that such an order would overturn or alter a decision 

of the Registrar of Pension Funds granted in terms of section 14 of the Act. A 

preliminary hearing of the matter was held on 13 November 1998 at which the fund 

submitted that it was necessary to join the Registrar before any relief could be 

granted.  On 18 November 1998, I handed down a preliminary ruling in which I joined 

the Registrar to offer him an opportunity to address me on the issues. The decision is 

reported as: Metsep SA (Pty) Ltd and Others v Babcock Africa Pension Fund [2000] 

5 BPLR 522 (PFA). 

 

4. On 2 December 1998, the Registrar filed written submissions in which he took issue 

with the order joining him as a party to the proceedings and denied that I had 

jurisdiction to act in a supervisory or regulatory role in respect of his decisions or 

conduct.  The Registrar has also not to date complied with my direction to furnish 

certain information to this tribunal and to the complainants.   

 

5. Subsequent developments, not least the finding in Tek Corporation Provident Fund 

and others v Lorentz [2000] 3 BPLR 227 (SCA) that the Registrar’s certificate cannot 

save an ultra vires decision, make it unnecessary to insist on the Registrar’s joinder. 

  

6. The Registrar has made certain useful proposals on how complaints regarding 

section 14 transfers should be approached.  In the first place such complaints should 

generally be seen not as complaints against decisions of the Registrar. The 

complaint is rather against a decision by the board of the fund.  In the event of 

complainants not being satisfied with the content or effect of a section 14 transfer 

authorized by the Registrar, this should be seen as an issue between the 

complainants and the board. If complainants are successful in establishing that 

insufficient funds were transferred in terms of a section 14 transfer, and I determine 

that a further amount should be transferred, the fund should be instructed to bring 

the necessary application for a further section 14 transfer.  This reasoning makes 

practical sense. Although, one is compelled to say, in legal terms a finding by this 
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tribunal that insufficient funds were transferred will be a finding that the scheme 

approved by the Registrar was neither reasonable nor equitable, meaning that the 

Registrar will have failed in his duty in terms of section 14 to determine whether or 

not the scheme met with the requirements of the section.  It was partly for this reason 

that the joinder was considered appropriate. One is naturally reluctant to stigmatize 

the decisions of the Registrar, reflecting negatively upon his role as regulator, without 

first hearing him. However, the Registrar takes the view that he normally lacks 

sufficient interest in such complaints to explain or justify his decisions to this tribunal.  

 

7. Under the circumstances, therefore, it is perhaps best to interpret the Registrar’s 

stance favourably to mean that he is willing to abide by decisions of this tribunal 

granting relief in respect of any defective section 14 scheme, and in the interests of 

administrative convenience I should take no steps to join him in proceedings, where 

his decisions may be in question. 

 

8. Subsequent to the Registrar’s submission, the parties agreed to reformulate the 

complaint and to amplify it with additional information. The complainant submitted a 

reformulated complaint towards the end of May 2000. The respondent responded in 

mid-September 2000 and the complainant replied to the response on 27 October 

2000. They have agreed that the matter should be determined exclusively on the 

documentary evidence and written submissions supplied. As shall appear more fully 

below, this has obliged me to determine this matter on the basis of information less 

complete than I would prefer.  The complainants are represented by Mr A Moosajee 

of Deneys Reitz.  The respondent is represented by Adv C Loxton SC, instructed by 

Mr P Grealy of Webber Wenzel Bowens. 

 

9. With one or two exceptions, the facts in this matter are common cause.   

 

10. Until 31 October 1995 the complainants were employed by Babcock African 

Contracting (Pty) Ltd (“Babcock”) in the acid waste regeneration business of its 

Metsep division.  Babcock was an associated company of Babcock Africa (Pty) Ltd.  
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As such, Babcock was an employer within the meaning of clause 5.14 of the rules of 

the fund.  As employees of Babcock, therefore, each of the complainants was a 

member of the fund as at 31 October 1995. On or about 13 November 1995, 

Babcock sold the acid waste regeneration business of its Metsep division to 

Micawber 22 (Pty) Ltd, which subsequently changed its name to Metsep.  The 

effective date of the sale was 1 November 1995.  Each of the complainants accepted 

employment with Metsep in accordance with clause 10 of the sale of business 

agreement, and ceased to be employees of Babcock on 1 November 1995, 

becoming employees of Metsep at that date.   

 

11. On taking up employment with Metsep, each of the complainants was afforded an 

election to transfer his or her pension interests from the fund, either to the SACWU 

National Provident Fund (“the SACWU fund”), depending on whether he or she was 

a unionized member of SACWU, or, where a complainant was not a SACWU 

member, to the Superflex Pension Fund (“the Superflex fund”).  The transfer values 

were set at the amount of the member’s actuarial reserve as determined by the fund 

actuary. 

 

12. With the exception of two complainants, who have exited directly from the fund, all 

the complainants’ pension interests were transferred either to the Superflex fund on 

about 7 January 1998 or to the SACWU fund on or about 13 May 1998, more than 

two years after the complainants ceased employment with Babcock.   

 

13. In terms of rule 19.6, a member who leaves the service of the employer forthwith 

ceases to be a member.  However, in terms of rule 37.1.2, where a member is 

transferred to the service of another employer, the board of management of the fund 

has a discretion to allow the former employee to remain a member of the fund should 

he not immediately become a member of an approved pension fund.  Accordingly, at 

the time of the sale agreement, Metsep agreed with the fund and Babcock that the 

complainants would remain members of the fund until alternative fund arrangements 

had been concluded. 
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14. The agreement between Metsep, the fund and Babcock allowed the complainants to 

remain as contributory members of the fund for a period of 12 months (subsequently 

extended) until such time as new fund arrangements were finalized.  The 

arrangement provided for the complainants to be treated on a defined contribution 

basis, in that their eventual transfer benefits would comprise of the member’s 

transfer value as at 1 November 1995 (the effective date of sale) plus member 

contributions and employer contributions until the effective date of transfer, plus fund 

interest earned (negative or positive) between that date and the date of the actual 

transfer.  It is not immediately clear whether such an arrangement is permitted in 

terms of the rules of the fund.  It seems unusual for a defined benefit fund to 

determine a category of benefits on a defined contribution basis.  However, I am 

prepared for the purposes of the determination to assume that the arrangement was 

lawful.   

 

15. In accordance with this arrangement, the transfer values were calculated initially as 

at 1 November 1995, and then again at 1 November 1996.  The latter values were 

based on the transfer values as at 1 November 1995, being the actuarial reserves as 

calculated by the fund actuary, together with employer contributions (12% of 

pensionable salaries) and employee contributions (7.5% of pensionable salaries) 

paid between 1 November 1995 and 31 October 1996, to which were added the 

fund’s earnings. 

 

16. In the year following the sale of the business, the fund on various occasions gave 

consideration to the position of the complainants. In the minutes of its meeting on 29 

November 1995 it was noted that Metsep would remain a participating employer in 

the fund for a further three months paying an employer contribution of 12% of salary. 

In the minutes of the meeting held on 7 August 1996 it was noted that the 

complainants would transfer to the new fund on 1 October 1996.  At a meeting held 

on 24 October 1996 this date was extended to 1 November 1996.   

 



 Page 6 
 

17. Although reference to the Metsep sale is made in later minutes there were no further 

recorded decisions specific to the complainants’ continued membership. A year later, 

on 16 October 1997, the Registrar issued a certificate in terms of section 14 of the 

Act which authorized the transfers of business between the fund and the Superflex 

fund in respect of the 10 members who transferred to that fund.  The certificate in 

respect of the remaining 28 members who transferred to the SACWU fund was 

issued on 18 March 1998.  In both instances the certificate retrospectively sets the 

effective date of transfer at 1 November 1996.  As already mentioned, the pension 

interests of the complainants were only transferred some time later: to the Superflex 

fund on 7 January 1998 and to the SACWU fund on 13 May 1998.   

 

18. The fund asserts that the complainants ceased to be members on the effective date 

of the section 14 transfers, 1 November 1996, despite the fact that the transfer of 

their benefits only took place some 15-18 months later. The complainants maintain 

that they remained members of the fund until their benefits were transferred in early 

1998. 

 

19. During 1996 – 1997 the fund decided to restructure with a view ultimately to winding 

up. The then members of the fund, but not the complainants, were given an election 

either to remain as members of the fund or to become members of a new defined 

contribution fund known as the Babcock (1997) Pension Fund (“the 1997 fund”). 

Pensioners were offered the opportunity to outsource their pensions to annuity 

products offered by insurance companies. After the 1997 fund was established with 

effect from 1 December 1997, the respondent fund became a closed fund.  All 

employees who joined the Babcock group of companies after 1 December 1997 

were obliged in terms of their contracts of employment to join the 1997 fund.  All the 

active members, except four, elected to transfer from the fund to the 1997 fund.  

They received transfer values in the amount of their actuarial reserves in the fund 

together with an enhancement of 24.24% thereon.  The few who opted to remain 

with the fund were later transferred to an umbrella fund with similarly enhanced 

transfer values. 
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20. It seems that the scheme was generally in line with restructuring arrangements 

commonly undertaken within the industry.  However, little information about the 

scheme has been supplied to me, nor am I in possession of any of the relevant rule 

amendments. It is thus difficult to pronounce definitively on its precise nature. 

Likewise, because I do not have all the minutes of the board for 1995, I am unable to 

identify when the scheme was first contemplated by the stakeholders.  A review of 

the available minutes reveals that the matter was discussed at a meeting on 8 

February 1996 where the board agreed to receive a report on the possibility of 

establishing a defined contribution fund, “either as an alternative to or instead of the 

existing defined benefit fund”.  The report was tabled at the meeting on 6 May 1996. 

No decisions appear to have been taken at either meeting. But it is clear that the 

scheme was under consideration by the board at the same time as it was dealing 

with the Metsep transfers.   

 

21. The matter remained under review throughout 1996. Eventually at a meeting of the 

board on 24 October 1996, the consultant, Alexander Forbes, made a presentation 

dealing with the purchase of annuities for the pensioners of the fund and the 

conversion of the fund to a defined contribution scheme.  At this stage the board 

seemed to be looking at a conversion option rather than setting up a new fund. 

Alexander Forbes was requested to determine the period of time for which the 

current contribution holiday could be sustained and to recommend an allocation of 

the surplus between the members of the fund and the employer.   

 

22. A year later, at its meeting on 1 October 1997, the board accepted the restructuring 

proposal and agreed to establish a separate fund.  Clause 4.6(iv) of the minutes 

records that the board, after a discussion and a vote on the matter, agreed to a 

proposal by the employer that the surplus of approximately R52 million be distributed 

on a 50/50 basis between the employer and the members.  The 50% allocated to the 

members was divided equally (25/25) between the pensioners and the active 

members.  
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23. The minutes of the meeting on 10 December 1997 note that communication material 

regarding the conversion was sent to members of the fund and presentations were 

made around the country.  The majority of the members apparently sanctioned the 

scheme, but details on how consensus was reached are sketchy. The complainants 

were not consulted about the scheme. The minutes of the same meeting, however, 

do record that the board discussed a request from Mr D Whelan, the managing 

director of Metsep, for the complainants to be included in the surplus distribution. 

The board declined the request on the ground that “the purchase and sale 

agreement dictated the terms and conditions of the sale and the transfer of members 

out of the Babcock Africa Pension Fund”. 

 

24. The financial position of the fund as at 1 December 1997 is set out in the minutes of 

the meeting of 16 March 1998 and can be summarized as follows: 

 

Market Value of Assets  R190,540,746.00 

Total liabilities   R138,820,910.00 

Surplus    R  51,233,835.00 

 

25. In accordance with the scheme the surplus was divided as follows: 

 

Active members 25%  R12,808,459.00 

Pensioners 25%  R12,808,459.00 

Company 50%   R25,616,918.00 

 

26. This gave the active members a 24.24% enhancement and the pensioners 15.1%.   

 

27. The documents provided to me give no conclusive indication of what has happened 

to the R25.6 million of the surplus allocated to the employer. As I have said, I have 

had no sight of the rule amendments whereby the scheme was effected, nor the 

rules of the 1997 fund. Consequently, I cannot say definitively whether the money 
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has been retained in the fund or has been transferred to an employer reserve 

account in the 1997 fund. The minutes of the meeting 24 October 1996 do record an 

intention to transfer the employer’s share to a reserve account in the defined 

contribution fund, and there is also a note in the minutes of 16 March 1998 pointing 

to a plan for the fund to be deregistered after completion of the scheme. Hence it is 

reasonable to surmise that the R25.6 million earmarked for the employer was in all 

likelihood transferred to an employer reserve account for the purpose of continuing a 

contribution holiday and meeting other fund expenses.   

 

28. The complainants, as explained, were excluded from the distribution of the surplus 

because the board considered them not to be “active members” and because they 

felt their entitlement was circumscribed by Clause 10.4 of the sale of business 

agreement limiting their benefits to their actuarial reserve as determined by the fund 

actuary.  Since the transfers to the Metsep funds and the restructuring to a defined 

contribution arrangement happened simultaneously, the complainants are 

understandably aggrieved by their exclusion. 

 

29. The complainants have formulated their complaints in a number of different ways, 

throwing the net wide to cover every possibility.  The respondent in its response has 

cast the complaints in a more succinct form to be the following: 

 

29.1. The board is given a discretion in terms of Rule 37.1.1.1 to enhance the 

transfer values of members transferring from the fund to another entity, if 

“special circumstances” exist.  Although those special circumstances 

existed, the board failed to make the necessary adjustment to the 

complainants’ transfer values.  The special circumstances upon which the 

complainants rely include the fact that there was a substantial surplus in the 

fund which was of a permanent nature, that although they had the power to 

do so, the board had in the past failed to utilize the surplus to enhance 

members’ benefits or to reduce their contribution rates, but instead had 

allowed the employer to enjoy an ongoing contributions holiday, and that the 
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complainants had been forced to leave the fund upon the sale of their 

employer’s business.  In addition, the complainants rely on the break-up of 

the fund, and the extraordinary surplus distribution scheme. 

 

29.2 In contradistinction to the approach adopted to the determination of the 

complainants’ transfer values, when the remaining members of the fund 

transferred to the 1997 fund, their transfer values were enhanced by some 

25%. Although they considered a request by the complainants during 

December 1997 for an enhancement of their benefits at the same time as 

they allowed the 25% enhancement to transferees to the 1997 fund, and 

although the complainants were still members of the fund at that date, the 

board refused to grant such. 

 

29.3 Instead of acting in the best interests of the complainants and of the 

members of the fund, the board favoured the position of the employer and 

acted in its interests.  In so doing, they failed to properly exercise the 

discretion they had in terms of the rules of the fund, and breached their 

fiduciary duties to the complainants. 

 

30. The fund’s response is threefold: 

 

30.1. Firstly, it is contended that the employer’s contribution holidays were entirely 

in accordance with the rules of the fund.  The employer’s contributions are 

determined by rule 24.1 which provides that each employer shall pay 

contributions to the fund at such level determined from time to time by the 

board, after consulting the actuary.  (Unlike some defined benefit schemes, 

the employer’s contribution obligation is not set as the amount necessary to 

meet the balance of costs of the scheme, which would automatically grant a 

right to a contribution holiday in the event of a surplus, but is rather dependant 

upon an active decision by the board in consultation with the actuary).  Acting 

in accordance with this rule the board has granted the employer a contribution 
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holiday for a fairly lengthy period.  Over the same period, and acting in terms 

of the discretion given to them by rule 18.2, the board improved the benefits of 

members and pensioners.  In so acting, the fund submits that the board has 

exercised its discretion in relation to the surplus on an ongoing basis properly 

and in the interests of the fund and the participants in the fund.   

 

30.2 Secondly, the respondent argues, the circumstances of the transfers to the 

1997 fund are different to those pertaining to the complainants consequent 

upon the sale of the Metsep business, particularly in that in the respondent’s 

view the complainants were not members of the fund at the time of the 

surplus distribution. The enhancements paid to the members and pensioners 

were specifically to compensate them for investment risks they faced by 

transferring out of the fund and the same rationale did not exist in relation to 

the complainants.   

 

30.3 Finally, the board considered whether there were any special circumstances, 

as contemplated by rule 37.1.1.1, which would justify an increase in the 

complainants’ transfer values and decided that no such circumstances existed 

and thus correctly declined to enhance their transfer values.   

 

31 In response to my direction in the preliminary ruling, Mr P N Martin, an actuary, has 

prepared on behalf of the fund an analysis of the complainants’ transfer values as well 

as an historical explanation of surplus in the fund.  I have also been furnished with the 

valuation reports for the period between 1 April 1988 and 1 April 1997. These 

documents are informative about the source of the surplus.   

 

32 Throughout the history of the fund, employees have contributed at 7.5% of 

pensionable emoluments.  Although compelled to rely on incomplete information, Mr 

Martin reckons that the employer contributed to the fund from 1 March 1981 to 31 

August 1987 at a rate of 10.75%.  Employer contributions were suspended from 1 

September 1987, but recommenced from 1 September 1988 until 31 March 1990, 
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whereafter they were again suspended and have not been reinstated since. The 

complainants have valued the contribution holiday at approximately R89 million. 

 

33 The funding level, based on full market value of the assets, is reflected in a table in Mr 

Martin’s report as follows: 

  
  Surplus 

 

1 July 1985 

1 July 1988 

1 July 1991 

1 July 1994 

1 July 1997 

 

125% 

149% 

136% 

124% 

138% 

 

R  6.1 million 

R18.7 million 

R28.7 million 

R26.3 million 

R49.0 million 

 

34 At the time of the restructuring, as already indicated, the surplus stood at 

R51,233,835.00.  Mr Martin makes the general observation that the surplus has been 

generated mainly by the fund earning in excess of the valuation rate of interest and 

from early withdrawal profits.  This is confirmed by the original valuator of the fund, Mr 

I G Hunter, in his valuation as at 1 April 1991. At paragraph 6.3 of his report he 

analyses the surplus by doing a comparison of the assumed and actual experience for 

the valuation period.  He states: 

 
6.3 The main features of the analysis of surplus are discussed below: 

 

6.3.1 The valuation basis assumes that the rate of interest earned whilst a member is in 

active service is 10% per annum and 5% per annum whilst in receipt of a pension. 

In fact during the period under review the Fund earned 26.0% per annum and 

consequently made a profit. 

 

6.3.2 The rate of salary increases for those members who were in the Fund for the entire 

period under review significantly exceeded the 9% per annum assumed in the 

valuation.  As a result the Fund made a loss. 

 

6.3.3 Of the 617 members in the Fund at the last valuation date, 227 have resigned and of 
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the 624 who joined the Fund during the period under review a further 217 have 

resigned. As this number of resignations is greater than anticipated in the valuation 

assumptions there was a profit to the fund. 

 

6.3.4 There were several miscellaneous items of profit and loss such as ill health 

retirements, deaths and pension increases. 

 

35 The 1994 valuation offers a similar analysis which reads: 

 
6.3.1 The valuation basis assumes that the rate of interest earned whilst a member is in active 

service is 10% per annum and 5% per annum whilst in receipt of a pension.  In fact 

during the period under review the Fund earned just over 16% per annum and 

consequently made a profit. 

 

6.3.2 The rate of salary increases for those members who were in the Fund for the entire 

period under review was 10.2% per annum compared with 9% per annum assumed in 

the valuation.  As a result the Fund made a loss. 

 

6.3.3 Pensioners’ incomes were increased by 14%, 15% and 11% in July 1991, July 1992 and 

July 1993 respectively.  In addition pensioners were granted a discretionary thirteenth 

cheque, subject to a minimum payment of R200, in December each year.  The liability for 

these increases exceeded the investment surplus that had been generated on 

pensioners’ assets in the Fund during the triennium and therefore gave rise to a loss. 

 

6.3.4 Of the 767 members in the Fund at the last valuation date, 430 have resigned and of the 

122 who joined the Fund during the period under review a further 73 have resigned.  As 

this number of resignations is greater than anticipated in the valuation assumptions 

therefore was a profit to the Fund. 

 

6.3.5 There were several miscellaneous items of profit and loss such as ill health retirements 

and deaths. 

 

36 The 1997 valuation was prepared by Alexander Forbes which comprehensively 

analyses the change in financial position as follows: 

 
The last statutory valuation of the Fund carried out as at 1 April 1994, revealed an accrued 
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surplus of approximately R26,327,000.  The surplus has increased to a surplus of approximately 

R49,172,000 at the current valuation, an increase of some R22,845,000. 

 

The factors which gave rise to the abovementioned improvement in the financial position of the 

Fund have been analysed according to source and the results of this analysis are given in round 

figures in the table which follows: 

 

 

Item Improvement in financial 

position 

Deterioration in financial 

position 

 

Investment Return 

Salary increments 

Contributions 

Administration Expenses 

Withdrawals 

Retirements & Deaths 

Pension Increases 

Miscellaneous 

R’000 

48,054 

 

 

 

7,407 

 

 

834 

R’000 

 

1,671 

17,267 

616 

 

3,790 

10,106 

 

 

Less 

Improvement in Financial 

Position 

56,295 

 

 

 

33,450 

33,450 

Net Improvement in Financial 

Position 

 

22,845 

 

 

37 Mr Martin’s conclusion that the surplus was generated mainly from fund earnings in 

excess of the valuation rate of interest and from early withdrawal profits therefore 

seems to be correct. As does his qualification: “conversely salary and pension 

increases in excess of those anticipated in the valuation basis resulted in a strain on 

the fund’s finances”.  While it may be an overstatement to regard the increases as a 

“strain”, the point remains that the gains to surplus were set off to some extent by 

salary and pension increases.   

38 Besides being applied for the purposes of a contribution holiday and salary increases, 
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the surplus was applied over the years for the following benefit improvements: 

 
Benefit Improvements 
 

From 1 October 1986 – 

(i) the accrual rate was increased from 1/52 to 1/50 (and 1/45 for Senior Executives), 

(ii) the spouse’s reversion was increased from 60% to 66.75%, 

(iii) the averaging period used in calculating the members final average salary was reduced 

from 3 years to 2 years (and 1 year for Senior Executives). 

 

From November 1993 – 

(iv) the interest used in calculating the refund on withdrawals was increased from 2% per 

year of service (approximately 4.5% compound) to 8% compound, 

(v) 13th cheques became pensionable. 

 

Pension Increases 
 

The following pension increases have been granted: 

 

1 July 1989 

1 July 1990 

1 July 1991 

1 July 1992 

1 July 1993 

1 July 1994 

1 July 1995 

1 July 1996 

1 July 1997 

15% 

15% 

14% 

15% 

11% 

8% 

10% 

10% 

9% 

 

 

As at 1 April 1998, the Pensions were purchased from Sanlam under their Bonus Pension 

Portfolio at a post retirement interest rate of 5%. 

 

During 1993, 60% of pre-scheme service was granted to married women who joined the Fund 

on 1 March 1987 and all Blacks who joined the Fund on 1 March 1976. 

 

39 No evidence has been presented clarifying the current value of the amounts 
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appropriated from the surplus for the purpose of benefit improvements or salary 

increases beyond the assumed rate of increase.  Thus it is not possible to make a 

comparison between appropriations from surplus received by the employer and   

those given to the members. For the period of the contribution holiday, the 

complainants, not being pensioners, would have benefited only from some and not all 

of the improvements. 

 

40 The actuarial reserve values of the complainants and the other members were 

calculated on the assumptions applied more or less consistently by the fund actuary 

over the preceding four valuations. The actuarial method applied was the projected 

unit credit method, which calculates the accrued liabilities by reference to the 

projected future salaries of the members rather than the current salaries.  There is no 

direct challenge to the actuarial assumptions or methods. The complaint focuses 

rather on the failure to enhance the actuarial reserve values by an appropriation of 

surplus.   

 

41 Something has been made of the consistent use of a 10% interest rate in the face of 

actual returns varying between 16-26%, the point being that the assumptions arguably 

could have been adjusted more fairly to pass on some benefit to the members, and 

further that the difference between actual and assumed experience, taken together 

with the contribution history, demonstrates that most of the surplus was attributable to 

returns generated from the employees’ contributions. Insofar as such an assertion 

approximates an equitable claim by members to ownership of the surplus, it 

misconstrues the nature of defined benefit funding and member entitlements. But I do 

not go so far as to accept the respondent’s claim that the source of the surplus is 

entirely irrelevant.  The source of the surplus, it would seem to me, especially in a 

break-up situation, is one of many relevant considerations to be taken into account in 

assessing the reasonableness or equity of a scheme for surplus apportionment and 

distribution.   

 

42 In defence of the assumptions and methodology, Mr Martin states in the transfer 
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report: 

 
It should be noted that in view of the long-term nature of the pension fund liabilities, the basis is 

conservative.  It follows therefore, that each member’s individual reserve is somewhat higher 

than would be the case if it were possible to be more accurate in the determination of the factors 

used in calculating the actuarial reserves. In other words, there already is an element of surplus 

in each member’s transfer value. 

 

While this indeed may be the case, the issue for determination is whether in the 

circumstances an additional amount of surplus should have been added to the 

actuarial reserve values of the complainants when they transferred to the transferee 

funds, either because special circumstances existed as contemplated by rule 37, or 

because the board was required to do so in accordance with its statutory or fiduciary 

duties to effect transfer schemes which are reasonable and equitable. 

 

43 The first important question for determination is whether or not the complainants were 

members of the fund on the date the board took the decision to effect a surplus 

appropriation and distribution.  Relying on the minutes of the board, the final decision 

effecting the appropriation and distribution of the surplus seems to have been taken 

on 1 October 1997 when the trustees voted to agree to Babcock’s proposal that the 

surplus would be distributed on a 50/50 basis between the employer and the 

members (including the pensioners).   

 

44 The fund, referring to the minutes of its meeting on 7 August 1996, maintains that the 

complainants ceased to be members eleven months earlier on 1 November 1996.  

The minutes record that the complainants would “transfer to the new fund on 1 

October 1996 to give Metsep time to communicate the change to the employees”.  

This date was later extended to 1 November 1996, as is recorded in the minutes of 24 

October 1996.  This is supported by the two section 14 certificates issued by the 

Registrar certifying the effective dates of the transfers to the SACWU and the 

Superflex fund as 1 November 1996.  The certificates have been furnished to me by 

the fund, but they are not accompanied by the relevant supporting documentation. (As 
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explained, the Registrar has refused to comply with my directive to furnish all 

information which he took into account and which was relevant to his decision to 

certify the scheme). Nor do I have the rule amendments effecting the restructuring.  

Nevertheless, it is clear on the face of the section 14 certificates, (issued on 16 

October 1997 in respect of the transfers to the Superflex fund, and on 18 March 1998 

in respect of the transfers to the SACWU fund) that they were intended to have 

retrospective effect to 1 November 1996.  Without the supporting documentation and 

other information relied on, it is difficult to ascertain whether the Registrar was 

conscious of the possible consequences of the retrospective transfer upon the rights 

and expectations of the members concerned.   

 

45 The complainants, on the other hand, take the view that they were members of the 

fund until such time as their transfer values were actually transferred to the transferee 

funds on 7 January 1998 (Superflex fund) and 13 May 1998 (SACWU fund).   

 

46 Rule 19.1 provides that every person who was a member immediately before 1 March 

1990 and is still in service of an employer on that date shall, subject to the provisions 

of the rules, remain a member, subject to any special conditions which apply to him.  

Rule 19.2 provides that every person who joins after that date or became an eligible 

employee thereafter shall become a member of the fund.  Rule 19.5 provides that a 

member shall not be permitted to withdraw from membership while he remains in the 

service of the employer.  Rule 19.6 provides, subject to the provisions of rule 37, that 

a member who leaves the service for any reason shall forthwith cease to be a 

member.  Rule 37 deals with transfers. The operative provision regarding membership 

in this matter is rule 37.1.2 which effectively provides that where a member is 

transferred to the service of another company and does not immediately become a 

member of a pension fund, the board may permit him to remain a member of the fund 

with his new employer taking the place of an employer in respect of him.  It was in 

terms of this provision that the board allowed the complainants to remain on as 

members, although somewhat strangely on a defined contribution basis.   
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47 Notwithstanding the rules or the decisions of the board, the Act defines a member in a 

manner which overrides the rules and which is determinative of membership in 

general.  In terms of section 1 of the Act a member is defined as follows: 

 
member means, in relation to 

 

(a) a fund referred to in paragraph (a) of the definition of “pension fund organization”, any 

member or former member of the association by which such fund has been established; 

 

(b) a fund referred to in paragraph (b) of that definition, a person who belongs or belonged to a 

class of persons for whose benefit that fund has been established, 

 

but does not include any such member or former member or person who has received all the 

benefits which may be due to him from the fund and whose membership has thereafter been 

terminated in accordance with the rules of the fund; 

 

48 Membership of a pension fund therefore does not cease until such time as the 

member has received all benefits which may be due to him from the fund and his 

membership thereafter has been terminated in accordance with the rules of the fund. 

Accordingly, I am in agreement with the complainants that their membership 

terminated only once the benefits were transferred to the other funds in early 1998.  

The difficulty is that the Registrar has issued a certificate in terms of section 14 which 

purports retrospectively to effect the transfers some two years earlier on 1 November 

1996 without apparent consideration for the members’ rights in this regard. Whatever 

the effect of the Registrar’s certificate, it does not go so far as to deprive the 

complainants of their statutory claim to membership. The Registrar has no power to 

amend the provisions of the statute. Accordingly, I am satisfied that the complainants 

remained members until early 1998 when their benefits were actually transferred and 

received on their behalf by the transferee funds. 

 

49 It follows that the primary question for determination is whether the board has 

complied with its statutory and fiduciary duties towards the complainants as members. 
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50 Section 2 of the Financial Institutions (Investment Funds) Act 39 of 1984 provides: 

 
A director, official, employee or agent of a financial institution or of a nominee company 

controlled by a financial institution who invests, keeps in safe custody or otherwise controls or 

administers any funds of the institution or any trust property held by or on behalf of the 

institution for any beneficiary or principal –  

 

(a) shall, in the making of an investment or in the safe custody, control or administration of 

those funds, observe the utmost good faith and exercise proper care and diligence… 

 

51 Section 7C and 7D of the Pension Funds Act further codify the common law fiduciary 

duties with respect to pension funds.  Section 7C(2) provides that in pursuing its 

objects the board of a fund shall – 

 
take all reasonable steps to ensure that the interests of members in terms of the rules of the 

fund and provisions of the Act are protected at all times especially in the event of an 

amalgamation or transfer of any business contemplated in section 14, splitting of a fund, 

termination or reduction of contributions to the fund by an employer, increase of contributions of 

members and withdrawal of an employer who participates in a fund. 

 

52 In addition section 7C(2) obliges the board to act with due care, diligence and good 

faith and to act with impartiality in respect of all members and beneficiaries. 

 

53 These duties therefore compel the board, when effecting a transfer of business under 

section 14, to ensure that the scheme is reasonable and equitable and accords full 

recognition to the rights and reasonable benefit expectations of the members – see 

generally Younghusband and others v Decca Contractors (SA Pension Fund) [2000] 1 

BPLR 88 (PFA) @ 113C – 114C. 

 

54 Basically, the complainants consider their exclusion from the surplus appropriation 

and distribution to have been discriminatory and in breach of the board’s duties. 

Likewise, or alternatively, the failure to enhance their transfer values in the light of the 

prevailing special circumstances is contended to be in breach of such duties.  It is 
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common cause that the board was requested by Metsep to allocate surplus to the 

complainants and a basis was put forward on which such an allocation could be done 

consistent with industry practice. 

 

55 The respondent’s justification for the exclusion of the complainants is based in the first 

instance on its view that they were not members at the time of the appropriation.  

Nevertheless, it goes further and argues that the complainants did not face the same 

investment risks as the outsourced pensioners and the active members who 

transferred to the 1997 fund.  The decision to grant a 25% enhancement was made to 

compensate these persons for assuming the investment risk in the 1997 fund or for 

accepting pension annuities from insurance companies.  The transfer consequent 

upon the 1995 sale agreement, it maintains, was entirely different and there was no 

duty to consider granting an enhancement in such circumstances.   

 

56 Such a response, in my view, is deficient in a number of respects and I agree with 

many of the complainants’ criticisms of it.   

 

57 In my view, it is important to keep in mind that the distribution of the surplus occurred 

as part of a scheme by the employer to restructure its pension obligations, with a view 

to then terminating the fund entirely.  The rationale underlying the enhancement was 

therefore only partially motivated by an intention to compensate active members for 

their assumption of investment risk. The offer was more likely motivated by the 

employer’s desire to terminate its defined benefit liabilities and to induce the members 

to agree. This is borne out by the fact that the members who did not elect to transfer 

out of the fund were transferred en bloc to an umbrella fund, with a similar 

enhancement of their transfer values, despite the fact that there was no need to 

induce them to assume the investment risk.  According to the complainants, this 

suggests that the board applied “a linear and essentially uncritical approach to the 

whole question of surplus distribution, on the basis not of an independent judgment 

having the best interests of all the members in mind, but on the basis of the minimum 

test of what would be an acceptable scheme of transfer to the authorities”.  
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58 Further, it is argued that the lack of supporting evidence in relation to the investment 

risk rationale is revealing of a mechanistic approach to the problem. Firstly, the fund 

has not elaborated upon the nature or extent of the investment risk to be assumed by 

the members who elected to transfer, or the relationship, which the enhancement of 

the transfer values by 25% bears to that risk. Secondly, the fund has not pointed to 

any implications of a discrepancy in the risk factors of the future liability of the fund to 

its active members, “where it promises to deliver a known set of benefits based on a 

range of uncertain factors, compared to its liability to its pension members, where the 

content of the promise has crystallised and is accordingly finite and determinative; 

and what factors could or should be taken into account in balancing the respective 

interests”. Thirdly, the fund neglects to set out any basis whatsoever for why the 

rationale regarding investment risk does not apply to the complainants, who were 

essentially in the same position. And finally, accepting the possibility of an investment 

risk, the fund offers no adequate justification for distinguishing between the 

complainants who transferred to umbrella type arrangements in the Superflex fund 

and those who were later outsourced to other umbrella fund arrangements. 

 

59 The apparent failure to consider the questions of investment risk equally, as well as 

the inclination (recorded at the meeting of 10 December 1997) to determine the 

complainants’ transfer values exclusively in accordance with the terms of the sale of 

business agreement (to which the fund was not a party), are strong indications that 

the board adopted wholesale the proposals put forward by the employer and its 

professional advisors.  This it did in an uncritical and mechanistic manner, in 

accordance principally with the wishes of the employer. 

 

60 Regarding the employer’s ongoing contribution holiday for the best part of ten years, it 

is correct that the board had an authority in terms of rule 24.1 to grant such a 

contribution holiday, and may well have done so properly. Rule 24.1 positively obliges 

each employer to pay contributions to the fund “at such a level as determined from 

time to time by the committee, after consulting the actuary”.  Such a discretion must 
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be exercised taking full and proper account of the other rules of the fund, and in 

particular rule 18.2 which grants the board a power to amend the benefits and 

imposes a duty to consider the interests of members in the event of a surplus.   

 

61 Rule 18 is important in that it specifically directs the board in instances where the 

actuarial valuation reveals a surplus.  It reads: 

 

18. Actuarial Valuations 
 

18.1 The Fund shall be valued by the Actuary not later than as at 1st April 1991 and 

thereafter at intervals not exceeding 3 years, for the purpose of determining whether 

it can continue to provide the benefits laid down in these Rules.  The Actuary shall 

submit a report of the valuation to the Committee to the Employers and to the 

Registrar of Pension Funds within 12 months of the date to which the report relates. 

 

18.2 If, as a result of a valuation by the Actuary, the Committee considers that there is a 

substantial surplus in the Fund, the Rules shall be amended so that the benefits 

may be improved and/or the contributions reduced as the Committee, with the 

consent of the Company, on the advice of the Actuary, decides. 

 

18.3 If, as a result of a valuation by the Actuary, the Committee decides that the Fund 

cannot continue to provide the benefits laid down in these Rules, the Rules shall be 

amended so that the benefits shall be reduced and/or the contributions increased as 

the Committee, with the consent of the Company, on the advice of the Actuary, 

decides. 

 

62 The complainants assert that rather than improving the members’ benefits or reducing 

their contributions under rule 18.2, the board over the years, preferred to exercise the 

discretion invested in them under 18.2 to approve a suspension of all employer 

contributions to the fund.  They maintain this approach was irreconcilable with the 

fiduciary duties owed by the board to the members and supports the contention that 

the board was primarily concerned with protecting the interests of the employer.  Such 

a blanket submission is unsustainable. Firstly, the employer has a veto power in 

relation to improved benefits, which in a ongoing situation is subject only to the duty to 
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act in good faith. In any event, it is common cause that the board did improve the 

benefits of members from time to time.  Unfortunately we have little evidence of the 

value of the benefit improvements as compared to the value of the contribution 

holiday.  And, as mentioned, many of the benefit increases related exclusively to 

pensioners and had no beneficial impact on the complainants. Nevertheless, it cannot 

be said unequivocally that the decisions to grant contribution holidays were tainted 

with impropriety. 

 

63 In a winding up situation, however, the board can be expected to observe a higher 

standard and has a duty to assess how the respective interests of the different 

stakeholders in a fund have been catered for out of the surplus generated over the 

preceding years. The conversion and restructuring arrangements in this instance, as 

appears from subsequent events, unquestionably aimed at a winding up operation (in 

a broad non-legalistic sense).  Once the winding up of the pension scheme starts, the 

surplus crystallises from a notional surplus into a real surplus and the rights, interests 

and expectations of the various stakeholders also crystallise more clearly.  At this 

point the enquiry becomes whether the board, with reference to the history of the 

fund, has struck a fair balance between any benefit improvements awarded to the 

members and the contribution holiday enjoyed by the employer.   

 

64 In Thrells Ltd v Lomas [1993] 2 All ER 546 it was held that the power to apply a 

surplus on the winding up of a fund is a fiduciary power which requires a board and 

the employer to “act in a manner a reasonable trustee could be expected to act 

having regard to all the material circumstances…(and) do what is just and 

equitable…”.  A similar requirement is contained in section 14 of the Pension Funds 

Act, requiring transfers of business to be reasonable and equitable and to accord 

recognition to the reasonable benefit expectations of members.  What is just and 

equitable in a transfer leading to a winding up situation may well be different to the 

requirements of equity in an ongoing situation; if only because the rights to surplus 

concretize on winding up and the open-ended defined benefit liabilities are effectively 

extinguished. The decision of the Vice Chancellor, Sir Donald Nicholls, in the Thrells 
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matter is instructive on how to approach the question.  At pp 556-7 of the judgement 

he reasoned: 

 
So far as now can be judged… the members’ contributions alone would not suffice to buy all the 

benefits which have now been provided for the existing and prospective members under the 

rules. I am unable, however, to proceed from there to a conclusion that all the surplus should be 

regarded as an unintended surplus arising from the company’s contributions in which the 

members can have no reasonable expectation to share. It is necessary to disentangle several 

points. 

 

First, to the extent that an employer is under an obligation to make contribution, it is fair for 

some purposes to regard those as part of the employees’ overall remuneration package, just as 

much as contributions made by the employees by deduction from their salaries and wages.   

 

Second, it is true that in a “balance of costs” scheme the employer’s obligation is to provide the 

necessary balance of contributions no more.  It may be that if actuaries were gifted with perfect 

foresight of the outcome of future uncertainties…unintended surpluses would not unusually 

arise from employer’s contributions…but, thirdly, it is necessary also to have in mind that the 

scheme itself provided for the trustees to have power to increase benefits.  That power ranks 

ahead of the provision that any remaining balance of the scheme funds should be paid to the 

company.  When a scheme so provides, members have a reasonable expectation that if the 

scheme funds permit, namely, if there is a surplus after providing for the estimated liabilities, or 

in a winding up, for the actual liabilities, the trustees will exercise that power to the extent that it 

is fair and equitable in all the circumstances, having particular regard to the purpose for which 

the power was conferred…A trustee should not decline to exercise [the power to apply 

surpluses] solely on the ground that the employer was under no legal obligation to provide the 

surplus. (italics supplied) 

 

65 There is no evidence before me which convincingly demonstrates that the board 

impartially assessed and evaluated stakeholder interests before taking the decision to 

distribute the surplus on a reasonable and equitable basis.  The indications are that it 

simply went ahead with the employer’s proposal without considering any alternative, 

and in relation to the complainants relied solely on rule 37 and the sale agreement. 

 

66 The obligation in rule 37.1 to pay transferring members the member’s interest, being 
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the accrued actuarial service liability, should also be qualified in a break-up situation 

to do what is reasonable and equitable.  Rule 37.1.1 to a degree recognises this in 

allowing for adjustment to the transfer values in circumstances considered to be 

special, at the discretion of the committee, with the agreement of the employer, after 

consulting the actuary.  On the Thrells line of reasoning, the discretions of the board, 

the employer, and perhaps even the actuary, in such circumstances are of a fiduciary 

nature.  And the circumstances in which the fund found itself in this instance, (with the 

pensioners being outsourced, all members transferring to other arrangements, and 

part of the business being sold off), can fairly be described as special circumstances, 

compelling an equitable adjustment to the transfer values, especially in the prevailing, 

favourable funding situation.   

 

67 Had the complainants (who made up 10% of the membership) been included within 

the scheme for distribution they would have received an additional payment in an 

aggregate amount of between R750,000 and R1.5 million, depending on the 

computation basis. Instead, the board elected to exclude them and awarded R26 

million for use by the employer.  One struggles to find equitable justification in these 

figures; or to reconcile the board’s duty to protect member interests with its refusal of 

an adjustment, worth approximately R1 million, for the benefit of a group of relatively 

lowly paid members, especially in the face of its decision to make a R26 million 

donation to the employer. 

 

68 The transfer values were limited to the complainants’ defined benefits and no real 

consideration was given to the fact that the surplus was largely generated from 

returns on member contributions, nor to the complainants’ consequent reasonable 

benefit expectations to share in it.  In this regard, the comment of Marais JA in Tek 

Corporation Provident Fund & Others v Lorentz [1999] (4) SA 884 (SCA) @ para 47, 

concerning the recognition to be accorded to reasonable benefit expectations, is 

worth repeating: 

 
What is comprehended by the expression reasonable benefit expectations is not easy to say.  
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Plainly it must mean something over and above the defined benefits to which the persons 

mentioned are entitled.   

 

69 The approach to the calculation of the complainant’s transfer values therefore leaves 

something to be desired, not only on account of the transfers taking place in special 

circumstances, but also because the board was under a statutory or fiduciary duty to 

do what was reasonable and equitable by according recognition to their reasonable 

benefit expectations, which it failed to do.  Where the rules of the fund provide for 

benefit improvements to be considered if there is a substantial surplus in the fund, 

members have a reasonable expectation that the board and the employer will effect 

an improvement in benefits or transfer values, especially on winding up.  

Consequently, the board in excluding the complainants entirely acted in breach of its 

fiduciary duties and the complainants are entitled to relief. 

 

70 Besides seeking an enhancement to the transfer values, or an order directing an 

apportionment of surplus to them, the complainants contest the apportionment 

scheme as a whole, suggesting that 100% of the surplus should be applied for the 

benefit of the members on the basis that any allocation of surplus to the employer in 

the light of an allegedly unreasonable contribution holiday was a breach of fiduciary 

duty, being in effect an unacceptable refund to the employer.   

 

71 Relief to that extent would not be legitimate in this case.  What happened here (at the 

risk of repetition) is the employer approached the board of the fund with a proposal to 

offer active members the opportunity to transfer to the defined contribution fund, and 

an offer to pensioners to purchase their pensions in their own names with an insurer.  

In so doing, the employer sought to eliminate the “open-ended” liability arising from its 

participation in the existing defined benefit arrangement.  The board took the view that 

the surplus was the result of a number of different factors, and in terms of market 

trends upon conversion from a defined benefit to a defined contribution arrangement, 

accepted that surplus is generally shared between the employer and members of the 

fund. It then accepted the proposal - perhaps too uncritically. Presentations were 
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made to the members who in turn agreed to the apportionment. No evidence has 

been placed before me outlining the nature of the consultation with the membership or 

explaining how the agreement was reached. (It is common cause that the 

complainants were not consulted). Nor is there any evidence that the board was in 

unanimous agreement with the employer’s proposal. Moreover, the proposal, when 

measured against market standards, is more than generous towards the employer in 

light of the R89 million contribution holiday that preceded it.  However, to deny the 

employer any interest in the surplus would be facile, especially in view of the fact that 

its entitlement was negotiated and agreed with the board and 90% of the members of 

the fund.   

 

72 Interestingly, the commonly advanced argument that the main object of a fund (to 

provide pension benefits for members) excludes employer claims on surplus, has 

recently been rejected decisively by the House of Lords in International Power PLC v 

Healy and Others [2001] UKHL 20.  Referring to the argument of counsel on the point, 

Lord Hoffmann in paragraph 16 of his speech deals with it succinctly as follows: 

 
The pension scheme background is of course very important. On the other hand, some of the 

matters put forward as relevant by Mr Ingils-Jones on behalf of the National Grid members 

seemed to me of marginal significance.  For example, he said that the main purpose of the 

scheme was to provide pensions for the employees.  That I would certainly accept.  But then he 

said that it would be inconsistent with such a purpose to make payments or the equivalent of 

payments to the employer.  In relation to a surplus, this does not seem to me to follow.  A 

surplus is (by definition) money in excess of what is needed to effect the main purpose of the 

scheme. 

 

73 Any relief to be granted to the complainants should therefore aim to redress their 

illegitimate exclusion from an otherwise legitimate distribution.  On this score the 

complainants seek relief firstly in the form of payment of an aggregate amount equal 

to 10% of the total surplus of the fund as at 1 December 1997. The claim is predicated 

upon their making 10% of the membership of the fund.  In the alternative, they seek 

an order directing the board to attempt new negotiations with all the members of the 
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fund as at 1 December 1997, including the complainants, in respect of the distribution 

of the surplus with a view to allocating for distribution to them a greater proportion of 

the surplus than that previously allocated. I have some difficulty with the practicalities 

and legitimacy of such relief.  As I have said, the balance of the members, excluding 

the complainants, agreed to the appropriation on a 50/50 basis. It is debatable 

whether they would have done so had they been aware that the complainants were to 

be included in the distribution.  The amount payable at the time would have been in 

the region of R600,000.00 and perhaps would not have significantly depleted the 

benefits spread across the membership from the R26 million surplus allocated to 

them, or, at least, to the point of negating their collective consensus.   

 

74 Accordingly, I am inclined rather to grant the relief sought by the complainants in the 

second alternative, namely, an order directing the board, in consultation with its 

actuaries to determine the amount by which the transfer values of the complainants’ 

actuarial reserves would have been increased had they participated in the distribution 

of the surplus as at 1 December 1997 as active members of the fund on the same 

basis as the other active members.  However, it is difficult to make such an order 

without adequate and appropriate information concerning the financial position of the 

fund at the present date.  Moreover, as I have pointed out, I am unaware of what has 

transpired in relation to the R26 million of the surplus earmarked for the employer.  It 

may be that the board would prefer to negotiate a reduction of the amount payable to 

the employer by the amount payable to the complainants. Whatever the case, it is 

possible to make the determination in general terms, with some qualification affording 

flexibility to the parties to effect relief by agreement. The order which follows takes 

account of my concerns in this regard. This is also a matter where costs should follow 

cause. 

 

75 The order of this tribunal is as follows: 

 

78.1. The failure of the respondent to enhance the complainants’ transfer values in 

accordance with rule 37.1.1.1, or as part of the scheme involving the 
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appropriation or distribution of the surplus of the fund to members effective 

from 1 December 1997 and forming the subject matter of this complaint, is 

declared to be unreasonable, inequitable and a breach of the fiduciary duties 

of the board of the first respondent.   

 

78.3. This matter is postponed until 30 June 2001 at which time this tribunal shall 

fashion an appropriate remedy, unless before that time the parties reach a 

mutually acceptable and appropriate solution to address the complaint.  

 

78.4. The parties shall file additional submissions regarding the question of relief for 

consideration by this tribunal on or before 20 June 2001.   

 

78.5 First respondent and the members of its board of management, jointly and 

severally, the one paying the other to be absolved, are directed to pay the 

reasonable legal costs incurred by the complainants in prosecuting this 

complaint in accordance with the highest scale of the Magistrate’s Court tariff. 

 

DATED at Cape Town this 21st day of May 2001. 

 

 

 

_________________________________ 

John Murphy 
Pension Funds Adjudicator 


	Total liabilitiesR138,820,910.00
	Active members 25%R12,808,459.00
	Benefit Improvements
	Pension Increases

	DATED at Cape Town this 21st day of May 2001.
	John Murphy

